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HAVE GERMAN WILL TRAVEL This week in 

History/ Mai 

FAMOUS EVENTS: What happened on ... ? 
Was ist am 23. Mai 1949 geschehen? 

Germany's Constitution Day / Verfassungstag 
riage, family, and parental choice 
in education. 

Capped and informed by the 
overarching value of human 
dignity set down in Article 1 
(1} - "Human dignity shall be 
inviolable. To respect and pro
tect it shall be the duty of all 
state authority" - these basic 
rights were no longer declara
tory, as under the 1919 con
stitution. They were now judi
cially enforceable and absolutely 

"bind[ing on] the legislature, the 
executive, and the judiciary as 
directly applicable law." . 

Equally binding on all politi
cal institutions were the Basic 
Law's governing principles of 
J1:111ocracy, republicanism, ·d-

eralism, separation of powers and 
the social welfare state, each of 
which, under the terms of Article 
20 (3), was now subservient to 
"law and justice." To the found
ers, these basic rights and prin
ciples of state were essential to 
the future of German democracy. 
Accordingly, in one of the Basic 
Law's unique features, they were 
permanently entrenched in the 
constitution, for any amendment 
affecting or eroding any of the 
values laid down in Articles 1 
and 20 would itself be unconsti
tutional. 

As for the political system, the 
framers introduced innovations 
to stabilize government and limit 
the excesses of democracy. These 

changes embraced the so-called 
constructive vote of no confi
dence, rejected initiatives and 
referenda at the national level, 
downgraded the presidency to 
a non-popularly-elected head 
of state limited to ceremonial 
functions, installed a "militant" 
democracy that refused to tolerate 
subversive elements and, most sig
nificantly, created a special court 
to review the constitutionality 

of federal and state law. In still 

another break with the past, the 
Basic Law recognized political 
parties as major agents of forming 
the nation's political will. 

Eleven parties were represented 
in the first Bundestag. To pre
vent a further splintering of the 
politcal landscape, an election law 
was crafted in 1953 that barred 
political parties from entering 
parliament if they failed to win 
at least 5 percent of the popular 
vote in Germany's newly adopted 
system of modified proportional 

representation. When combined 
with the Basic Law's ban on anti
democratic parties, the 5 percent 
clause was expected to keep splin
ter parties out of parliament and 
make it easier to form dependable 
governing coalitions. 

This effort to install a new con
stitutional order had an unprom
ising beginning. The German 
people greeted the Basic Law 
with indifference. Some political 
leaders opposed it because they 
felt that creating a West German 
state would block the restoration 
of national unity. 

Others quest1onea the tias1c 
Law's legitimacy because it had 
never been submitted to a popu
lar referendum. It was ratified 
instead by the same parliamen
tary bodies - or political elites 
- that elected the members of 
the Parliamentary Council. (The 
Bavarians, oddly enough, never 
ratified it, although they com
plied from the very beginning.) 
On finishing their work, few 
of the founders were willing to 
predict how long the Basic Law 
would last or whether it would 
survive at all. 

Now, 60 years later, to the sur
prise of skeptics and protagonists 
alike, the Basic Law has taken 
on the character of permanence. 
Even with reunification, when the 
adoption of a new constitution 

was a distinct possibility, the new 
all-German government opted to 

extend the Basic Law, as noted in 
the p ost-unity preamble, to "the 
entire German people." 

The Basic Law's espousal of 
positive and negative rights, along 
with its insistence that rights 
and duties belong together, not 
to mention its commitment to 
peace and internationalism, has 
appealed to modern constitution
makers everywhere. In fact, the 
Basic Law has evolved into one 
of the world's great constitutions, 
even rivaling the U.S. Constitu
tion as a leading model of consti
tutional governance around the 
world. 

The Basic Law has stood the test 
of time for several reasons. 

First, despite economic slow
downs and changing social con
ditions, the political system has 
continued to operate rn,uch as 
intended by the founders. 

Second, Germany has experi
enced no crisis of constitutional 
allegiance. All social, economic, 
and political changes have taken 

place within existing constitu
tional arrangements. 

Third, there has been no failure 
of public confidence in the Basic 
Law. The rights it protects and 
the values it propounds continue 
to receive the support of Germans 
East and West. 

Lastly, the Federal Constitu
tional Court - the Basic Law's 
most ground-breaking institu
tional creation - has proved a 
powerful instrument in defend
ing legal and democratic rights. 
Its vast jurisprudence is the envy 
of other national constitutional 
courts. 

For all these reasons, and more, 
the constitutional experiment 
launched 60 years ago has ripened 
into a constitution likely to serve 
and protect the German people 
in perpetuity. 


